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EDITORIAL NOTES. 


The Legislature is about to adjourn as these lines are written, 
and the usual large number of laws have been passed, most of which 
the majority of the citizens of the State will believe to have been 
unnecessary. Just how large a volume of laws the 1916 Statutes 
will make cannot yet be determined. Nor can the work of the Legis- 
lature be criticised with any degree of accuracy until these laws 
appear in print. There were some substantial changes made in the 
departmental work of the State, which may or may not be good. 
We shall refer to the impartial new acts in another number. 





At the examination for admission to the Bar of this State, made 
at the February Term of the Supreme Court, there were between 
ninety and one hundred applications by young men who were put 
through the usual written examination, and only thirty-seven of 
these passed. In other words, about two-thirds of the applicants 
failed. This means more failures than at any preceding term since 
written examinations have been employed to test the merits of ap- 
plicants, and, in fact, since New Jersey became a State. We have 
not far to seek for the reason of this extraordinary number of failures. 
A proportion of the applicants consisted of young foreigners who 
have supposed it to be an easy matter to become lawyers, but who, 
neither by education nor natural ability, were at all qualified to meet 
the test. There were others whom lawyers who certified to the regu- 
lar clerkship of the applicants should have seen to it that they were 
better prepared before they were sent to take the test. Still others 
seemed to be and their preceptors thought they were prepared, but 
were not. It is stated by one of the Examiners that the written 
answers to the questions made by many of those who failed to pass 
were the worst he had ever seen and included a large amount of 
bad English as well as bad laws. The results show the wisdom of 
having capable and careful examiners of law students (for such have 
been those which the Supreme Court has appointed right along), 
but they should also tend to make the present members of the Bar 
have more pride in sending out from their offices those who are better 
equipped to become attorneys. It would be a good plan for the State 
Bar Association to take up this matter and determine if there is not 
some way in which prospective applicants for admission to the Bar 
who are certain to be incompetent, may be weeded out in the future. 
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Not every one who wants to “read law” should be encouraged to 
do it. Else there will be a lamentable deterioration in the profession, 
and of this there are already signs, as our Judges have already dis- 
cerned. 





The Thompson Committee investigation into the Interborough 
subway financial matters in New York City revealed the fact that, 
during the nine years ending December 1 last, the Interborough 
Company had employed sixty-seven lawyers and firms, paying them, 
in fees and disbursements, $1,019,738.41. The largest sums paid 
out were to Nicoll, Anabel, Lindsay & Fuller, about $340,000; to 
Lemuel E. Quigg, over $155,000; to Davies, Stone & Auerbach, 
nearly $100,000; to Strong & Cadwalader over $53,000; to Breed, 
Abbott & Morgan, nearly $75,000; and to the rest sums varying from 
less than $100 to $50,000. Why it was necessary to employ all this 
number of attorneys does not appear, and how it was possible for 
those who received the larger amounts to earn them in the ordinary 
course of business, is equally a matter without explanation. It is 
apparent that many of these attorneys have grown rich on the pick- 
ings of the subway, and it is equally apparent that there is no reason- 
able excuse for the large disbursements made. The fact that the 
Interborough Corporation expected to saddle the whole of this ex- 
pense upon the city of New York, instead of excusing the recklessness 
of such expenditures, adds to its guilt. It looks now as if the city, by 
a suit brought in its behalf, will not be obliged to bear the burden 
of all this so-called legal expenditure, which we believe would never 
have been made had it been supposed that the fees were to come out 
of the actual funds of the Company. 





The need of the existence of the State Board of Public Utility 
Commissioners is well shown by the brief but interesting report of 
that Board made to the Governor of this State, and which has been 
printed in pamphlet form. The report covers only seventeen pages, 
but discloses that 47 applications were granted in the year 1915 for 
approval of issues of securities to various public utility companies; 
that there were also approved 27 ordinances and resolutions of 
municipalities, granting privileges to public utilities, and 84 sales 
of property by utilities (other than dispositions made in the ordinary 
course of business); and that, in all, during the year 522 hearings 
were held in formal proceedings. Where were also 364 formal com- 
plaints investigated ; 707 railroad crossings had additional protection 
provided, or other conditions improved; repairs were recommended 
to 23 railroad bridges; 2,261 miles of steam railroad and 925 miles 
of electric railway track were examined by inspectors, who submitted 
reports, etc., etc. To our way of thinking the Board has proven to 
be the most useful of any of the Boards in this State, and many will 
greatly regret that it has recently lost, or is about to lose, the pecu- 
liarly efficient services of its counsel, Mr. Frank H. Sommer, whose 
new duties as the appointed Dean of the University Law School of 
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New York City have made it necessary for his retirement from the 
responsible position he has held with the Board of Public Utility 
Commissioners. 





The Governor has done a proper thing in reappointing Judge 
William P. Martin to the position he has filled with so much ability 
in Essex Common Pleas. From a political point of view it was 
proper, but it was much more necessary from the point of view of the 
public good. The most important, because the most responsible, 
part of the duty of a Common Pleas Judge in a county like Essex, is 
the seeing to it that the criminal business coming before him in the 
Oyer and Terminer or Quarter Sessions is taken care of in the in- 
terest of the State and also of accused defendants. Judge Martin, 
like Judge Osborne, has meted out justice with dignity and none 
too great severity. We can well understand how some of the 
younger members of the Bar may have thought that Judge Martin 
hedged about himself a little more of “the dignity of the Court’ than 
seemed to them agreeable, but the fact is that in too many of our 
Courts there is not a sufficient air of elevated responsibility and 
official authority, such as are necessary to impress criminals with 
the regality of the law, and that it is a terror to evil doers. The 
Essex Bar is admirably served, and we trust it will never be less so. 





SKETCHES OF EMINENT ENGLISH JUDGES.* 
Tuomas Erskine. 


Erskine’s place among the English judiciary depends upon a 
short tenure of office; his name was achieved at the Bar; and yet a 
list of the most eminent English Judges would be regarded incom- 
plete without his name. As an advocate, he enjoys the singular 
felicity of having been pronounced peerless by the common consent 
of mankind, not only since his death, but during his life, and his 
reputation grows greater every day. 

If men were called on to declare who was the greatest poet, 
artist, musician, soldier, orator, or sovereign, who ever lived, grave 
differences of opinion would arise. Homer and Shakespeare, Michael 
Angelo and Raphael, Handel and Beethoven, Caesar and Napoleon, 
Demosthenes and Cicero, or Fox and Pitt, Charlemagne and Crom- 
well, would divide the suffrages of mankind; but when the question 
is, who was the greatest advocate of whom we have any account, 
there would be a unanimous and ungrudging response—Thomas 
Erskine; and there is none who holds the second place. His fame 
is not invested with the charm of antiquity ; he lived in our own busy 
times. It is not dependent on tradition; his greatest speeches are 
preserved. His place among lawyers is as peculiar and unrivaled as 
Shakespeare’s in literature. 

It is a proud boast for Scotland that the greatest of Judges and 
the greatest of advocates were Scots. Mansfield and Erskine—names 


*See footnote in March number, p. 78. 
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which cause the blood to glow in the veins of every lawyer who 
cherishes a high ideal of his profession—what other country can 
boast two such? Dr. Johnson, who heartily hated the Scotch, ad- 
mitted that much might be done with a Scotchman if caught young. 
But Erskine was not precocious. He presents the anomaly of a late 
and instantaneously brilliant entrance into the profession. Admitted 
to practice at the age of twenty-eight, he gained the height of legal 
fame not by slow and toilsome steps, but at one bound; he burst 
upon the world a star of the first magnitude and of unfading radiance. 

In considering this great man’s character, the student is struck 
with the wonderful roundness and equality of his gifts. His elo- 
quence, which, like the music of Orpheus, might have won a soul 
from the shades, was the companion of a solid and unerring judg- 
ment, a charming wit, a consuming sarcasm, an exquisite tact, an 
intuitive knowledge of mankind, and an inexorable and pervasive 
logic worthy of St. Paul. Thus in perusing his trials we hardly 
know which most to admire, his grand and affecting flights of 
oratory, his management of witnesses and of the details of the cause, 
or his mastery over the minds of the tribunals which he addressed. 
This man possessed as the gift of heaven all the capacities any 
one of which feebler men toil a long life-time to achieve, and then 
attain only in an infinitely inferior degree. Myriad-minded like 
Shakespeare, he exemplified and exhausted the attributes of the ideal 
advocate. 

Undoubtedly Erskine’s strongest claim to the admiration of our 
profession and the gratitude of mankind was his manly independence 
and unswerving devotion to principle. It is a significant commentary 
on the standard of honor and right among the legal profession that 
they most admire Erskine for this characteristic. The first sound of 
his voice in public was a trumpet-blast of defiance to corruption 
in high places, and a note of cheer and confidence to the weak and 
oppressed. To this principle he continued true throughout his life. 

To give an adequate idea of what the world owes to his incor- 
ruptible faith and elevated sense of right, would involve a history 
of his times too long for our limits. It is sufficient to say that in a 
day when the liberties of England were in the greatest danger of 
subversion by the Crown, and all things seemed hastening toward 
the same dread anarchy which desolated France, Erskine stood as 
the champion of rational freedom of speech and action, and saved 
his country by the jury. Lord Campbell says: “He displayed 
genius united with public principle he saved the liberties of his 
country; he was the brightest ornament of which the English Bar 
can boast ;” “without the invaluable assistance of Erskine, as counsel, 
for the Dean of St. Asaph, the Star Chamber might have been re- 
established in this country.” And Brougham says: “He was an 
undaunted man; he was an undaunted advocate. To no Court did 
he truckle; neither to the Court of the King nor to the Court of the 
King’s Judges. Their smiles and their frowns he disregarded alike 
in the fearless discharge of his duty. He upheld the liberty of the 
press against the one; he defended the rights of the people against 
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both combined to destroy them. If there be yet amongst us the 
power of freely discussing the acts of our rulers; if there be yet 
the privilege of meeting for the promotion of needful reforms; if he 
who desires wholesome changes in our constitution be still recognized 
as a patriot, and not doomed to die the death of a traitor; let us 
acknowledge, with gratitude, that to this great man, under Heaven, we 
owe the felicity of the times.” And the author of “The Bar” con- 
cludes his eloquent tribute thus: 


** Yet long as liberty the soul delights, 

And Britons cherish andjmaintain their rights, 
Long as they love their country’s sacred cause, 
And prize the sacred bulwark of their laws, 
So long shall be, with freedom’s loud acclaim, 
‘ Trial by Jury’ linked with Erskine’s name-’’ 


To those unthinking reformers who, living in a republic, would 
abolish the privilege of trial by jury, we recommend the perusal of 
Lord Campbell’s account of the State trials in which Erskine par- 
ticipated. The system may in our day be susceptible of modification, 
but far distant be the day when the lives or the property of citizens 
of a annnity governed by the people shall be at the mercy of any one 
man ! 

If Erskine’s speeches had not been preserved and carefully re- 
ported, we might be skeptical of the effects attributed to them. But 
on reading them we no longer wonder that they were omnipotent 
in courts of justice. The orations of Demosthenes and Cicero are 
dull and tedious in comparison. In fact no orations but Burke’s will 
bear the comparison, and his were addressed to posterity, for they 
emptied the House of Commons. Nearly every one of Erskine’s 
speeches is a perfect model of its kind, in rhetoric, in construction, 
and in the noble spirit which animates the whole. When we add 
the speaking eye, the graceful action, and the fervid enthusiasm of 
the orator, we can easily believe that they were irresistible. And yet 
so solid and sensible are these addresses, and so pervaded by a manly 
and vigorous reason, that it seems that they would again produce 
their due effect, should the occasion again arise, although wanting 
the voice of the master and simply recited by another. 

If Erskine’s parliamentary service was inferior to his legal 
career, it only goes to prove that a great man cannot be equally 
great in every department. Shakespeare would probably have been 
as incapable of creating Bacon’s philosophy as Bacon certainly was 
of creating Shakespeare’s dramas, Judge Holmes to the contrary 
notwithstanding. And yet Erskine’s feebleness in Parliament was 
comparative only. So much was expected of him from his shining 
qualities in the courts of law, that in the disappointment at his failure 
to come up to public anticipation in the House of Commons, due 
credit was not attached to his efforts as a statesman, which were 
certainly quite above those of all his contemporaries except the three 
or four acknowledged and experienced leaders of the House. Yet it 
must be acknowledged that he always seemed out of his element 
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in the House of Commons, and a little in awe of Pitt. And here, 
too, he yielded somewhat to that sense of loyalty which seems in- 
separable from every well-regulated Englishman, and which made 
the high-minded Eldon and the savage Thurlow alike fawn about 
the throne. It is significant of Erskine’s character, as well as that of 
the House of Commons of his day, that he long endeavored, earnestly, 
but vainly, to procure the passage of a bill for the prevention of 
cruelty to animals. 

As Erskine’s reputation gains nothing from his parliamentary 
career, so it is not enhanced by his judicial service. Here he labored 
under the disadvantage of inexperience and want of natural adaptation. 
To put Erskine on the woolsack was to fasten Pegasus to a cart. 
Not that the heavenly steed would not have learned in time to make 
a respectable cart-horse, but it was not his place, and there are 
thousands of meaner clay who would have done it better. Although 
during Erskine’s Chancellorship of a year, only one appeal was taken, 
and on that his decree was affirmed, yet it must be confessed that, 
whatever our idol might have become, he was not a great Judge, 
any more than he was a great statesman. 

Much of the ready concession of Erskine’s superiority to all his 
contemporaries was due to the simplicity and amiability of his char- 
acter and the charm of his manners. On the stage where he walked 
supreme he neglected no artifice that might help his cause. He was 
scrupulous about his attire, and liked to be familiar with the court- 
room before he made his formal appearance there. He was un- 
questionably an actor. So consummate was his art that in the 
peroration of one of his greatest addresses he affected to have lost 
his voice, and to be able only to whisper to the jury for the last 
ten minutes, from which misfortune he recovered as soon as he heard 
the verdict favorable to his client, when he addressed the crowd out- 
side, exhorting them to moderation. But in private life he was all 
simplicity and gaiety, and reveled in the most unrestrained animal 
spirits. At the period of his greatest fame and success, he thus de- 
scribes his private occupations: “IJ am now very busy flying my 
boy’s kite, shooting with a bow and arrow, and talking to an old 
Scotch gardener six hours a day about the same things, which, taken 
altogether, are not of the value or importance of a Birmingham half- 
penny, and am scarcely up to the exertion of reading the daily papers.” 

A consultation with Erskine must have been a rare scene, when 
he chose to have his favorite dog pre$ent sitting up on his haunches, 
and apparently giving much more attention than his master; or when 
the great man interrupted the business to describe his two pet leeches, 
which he was preserving because they had successfully bled him. 
His wit not only enlivened every cause, but every social assemblage 
where he was present. One of his best puns related to his own 
sudden dismissal from office. Capt. Perry, the Arctic navigator, 
having remarked that he and his men, when frozen up in that region, 
subsisted mainly on the seals, Erskine responded: “And very good 
living they are too, provided you keep them long enough.” When 
Mr. Maylem said his physician had forbidden his bathing, “Ah!” re- 
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marked Erskine, “then you’re malum prohibitum!” “But my wife 
bathes,” continued the unobservant gentleman. ‘Then she’s malum 
in se,” was Erskine’s rejoiner. But the brightest exhibition of his 
wit and logic was in his reply to the witness, who demanded to be 
sworn with the uplifted hand, because, as he said, the angel in the 
Apocalypse, when he stood on the sea, held up his hand. “In the 
first place,” said Erskine, “you are no angel; and then you don’t 
know how the angel would have done, if he had stood on dry land 
as you do.” 

If not so great a chancellor as Eldon, he was at all events a 
better poet, and made very clever vers de société. One of the best 
of these was his irreverent riddle on the King: 


‘*T may not do right, though I ne’er can do wrong ; 

I never can die, though I may not live long ; 

My jowl it is purple—my head it is fat— 

Come, riddle my riddle, What is it? What? What?” 


His political romance, entitled “Armata,” will hardly be read 
so long as his speeches are accessible, although it is a clever pro- 
duction, and received commendation from Dr. Parr. 

Erskine was so fortunate in his life as to have escaped public 
censure, except in two instances, namely, his support of the prosecu- 
tions for libel on the House of Commons, and his appointment of 
his son-in-law as a master in chancery, after he knew his own dis- 
missal was resolved upon. The first charge derives its gravity only 
from the inconsistency of the action with his whole former life, and 
the second is a mere offense against delicacy. In spite of some 
malevolent gossip of his period, it would now seem that his private 
life was as pure as his public career was noble. Indeed the lash of 
contemporary satire found nothing severer to say of him than this, 
from the “Pursuits of Literature :” 

‘Or Erskine cease from impotent grimace, 
And his appeals to God, his prime disgrace.’’ 


Mathias also hints at his reckless gaiety, for he adds in a note on 
the above: “Mr. Erskine’s own better sense and serious thought 
(for I believe he has some serious thoughts), will restrain him in 
future. But publick men must be told of their faults publickly.” 
It is true that the same writer hints at another habit of Erskine’s, 
to which we find no allusion elsewhere: 


‘<Tn State affairs all barristers are vain, 
And Erskine nods, the opium in his brain.”’ 


And in a note he says: “Mr. Barrister Erskine is celebrated for 
taking opium in great quantities (I have often him speak in praise 
of it), and if he proceeds in this manner it is apprehended that his 
political faculties will die of too large a dose, of which there are 
many symptoms already.” Possibly it is this which Brougham 
refers to when he says: “But there were darker places to be marked, 
in the extrerne imprudence with which some indulgences were 
sought,” etc. 
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But, as Lord Kenyon said of him, these were “spots in the sun;” 
and, after all this scrutiny, Erskine seems to have displayed but one 
glaring fault to mar the beauty of his splendid character as it comes 
down to us—a harmless and venial one, but so extravagant as to 
amount almost to an offense against society. We refer to his vanity 
and egotism, which were certainly most inordinate. It is related that 
Erskine once pertinaciously pressed Curran to admit that Grattan 
was embarrassed on his first appearance in the House of Commons. 
“Come, now,” said Erskine, “did not Grattan confess as much?” 
“No, my lord,” was the reply; “Mr. Grattan is a very modest man; 
he never speaks of himself.” This characteristic furnished plenty 
of material for contemporary satirists and caricaturists. The writer 
has in his possession a colored caricature of Erskine, published 
during his life by Gilbray, and entitled “Councellor Ego—i. e., little i, 
myself i.” He is represented at full length, in wig, bands, and gown, 
holding in his hand a huge open manuscript covered all over with 
i’s and me’s. In “Pursuits of Literature” we find the following: 


“OCTAVIUS : 
This of yourself? 
AUTHOR : 
’Tis so, 
OCTAVIUS; 
You’ ve turned plain fool, 
A vain, pert prater, bred in Erskine’s school ; 
Talk of yourself ?’’ 


And in a note on the foregoing he remarks: “The Hon. Thomas 
Erskine, the celebrated barrister. For a further account of his talents, 
his abilities, his legal knowledge, etc., see and ask—Mr. Erskine him- 
self.” Canning, in the “Anti-Jacobin,” makes merry over his infirmity 
in a pretended report of a dinner speech, in which, among other 
things, he makes him say: “He was of noble, perhaps royal, blood; 
he had a house at Hampstead; was convinced of the necessity of a 
thorough and radical reform. His pamphlets had gone through 
thirty editions, skipping alternately the odd and even numbers. He 
loved the Constitution, to which he would cling and grapple, and 
he was clothed with the infirmities of man’s nature.” And Cobbett 
describes one of his parliamentary harangues as lasting thirteen 
hours, eighteen minutes, and a second, and as ending with the dig- 
nified climax: “I was born free, and, by G-d, I’ll remain so.” He 
also announces: “On Monday three weeks we shall have the ex- 
treme satisfaction of laying before the public a brief analysis of the 
above speech, our letter-founder having entered into an engagement 
to furnish a fresh font of I’s.” All this is very amusing and very 
harmless. If any man ever had a right to be vain, it was Erskine, 
and bad men are rarely egotists. 

But we must quit this fascinating subject. Our profession owes 
Erskine a heavy debt of gratitude. He showed the world what the 
honorable practice of the law can do for its follower and for hu- 
manity. In these days, when our Bar is virulently assailed for 
daring to defend unpopular men in spite of public clamor, it is well 
to remember Erskine’s words: “I will forever, at all hazards, assert 
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the dignity, independence and integrity of the English Bar;” a senti- 
ment echoed on this side of the ocean by O’Conor, the acknowledged 
leader of the American Bar, when in one of his earlier letters he said: 
“To afford even those whom impartial justice arraigns, upon credible 
evidence, a fair hearing, is the first duty of our profession.” In these 
days, when eminent counsel are publicly reprimanded, and even fined 
by a prejudiced and ignorant Judge, for respectfully but firmly press- 
ing their client’s rights, it is well to recall Erskine’s words when 
Judge Buller threatened to commit him for contempt: “Your lord- 
ship may proceed in what manner you think fit; I know my duty as 
well as your lordship knows yours. I shall not alter my conduct.” 

Lord Erskine’s statue stands in Lincoln’s Inn Hall; his memory 
is enshrined in the hearts of a profession who recognize and bow to 
all that is pure, fearless, humane and disinterested in human nature. 
In conclusion we quote the eloquent tribute of the author of “The 
Bar:” 


“‘Of ardent mind, with just ambition fired, 

No danger e’er appalled, no labor tired, 
Scorning the beaten mill-horse round to trace, 
Where dullness travels with unvarying pace, 

He dared ‘ with brave disorder’ oft depart 

To ‘snatch a grace beyond the reach of art,’ 
And far above those sluggish sons of earth 

Who grub-like love the soil that gave them birth, 
Upwards he sprung, on plumes of genius borne, 
As soars the tuneful lari to meet the morn ! 
While bats in dusky twilight wheel around, 
And blinking owls in darkness skim the ground, 
So wings the bird of Jove his lofty flight, 

To pierce the regions of empyreal light, 

And on strong pinion borne, with steadfast gaze, 
Mounts o’er the clouds amid the solar blaze ; 
Through his long course, with fancy fresh aud prime, 
And judgment mellowed by the hand of time, 
*T was his each fine emotion to impart, 

That charms the senses or that melts the heart ; 
And as his varying periods rolled along 

In magic tones, the captivated throng 

Heard with delighted hopes, or thrilling fears, 
The music or the thunder of the spheres ; 

While filled with admiration and surprise, 

And scarce believing either ears or eyes, 
Charmed jurymen, ere passion could subside, 
Gave what their cooler moments had denied, 

As some bright comet, flashing through the sky, 
Whose brilliant orb attracts the upraised eye, 
Whose track mysterious and portentous fire 
Delight at once and solemn awe inspire, 

While meaner stars hide their diminished rays, 
Lost in the light of its eflulgent blaze 

Closes at length in gloom its bright career, 

And then the twinkling stars again appear, — 
So he, while fame, unclouded still by time, 
Shone in full glory o’er his course sublime, 
With setting splendor left his throne of light, 
And all again was ‘chaos and old night.’ ’’ 


The following remarkable controversy is that of Erskine on the 
trial of the Dean of St. Asaph, before Justice Buller, for libel. In 
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spite of the instruction of the Judge to the Jury that they were to find 
only on the question of publishing, they found a verdict of “guilty 
of publishing only.” The following scene then took place: 

Erskine: You find him guilty of publishing only? 

A Juror: Guilty only of publishing. 

Mr. Justice Buller: I believe that is a verdict not quite correct. 
You must explain that one way or other. The indictment has stated 
that G. means Gentleman; F., Farmer; the King, the King of Great 
Britain. 

Juror: We have no doubt about that. 

Buller: If you find him guilty of publishing, you must not say 
the word ‘only.’ 

Erskine: By that they mean to find there was no sedition. 

Juror: We only find him guilty of publishing. We do not find 
anything else. 

Erskine: I beg your lordship’s pardon; with great submission, 
I am sure I mean nothing that is irregular. I understand them to 
say, they only find him guilty of publishing. 

Juror: Certainly; that is what we do find. 

Buller: If you only attend to what is said, there is no question 
or doubt. 

Erskine: Gentlemen, I desire to know whether you mean the 
word “only” to stand in your verdict? 

Jurymen: Certainly. ! 

Buller: Gentlemen, if you add the word “only” it will be nega- 
tiving the innuendoes. 

Erskine: I desire your Lordship, sitting here as Judge, to record 
the verdict as given by the jury. 

Buller: You say he is guilty of publishing the pamphlet, and 
that the meaning of the innuendoes is as stated in the indictment. 

Juror: Certainly. 

Erskine: Is the word “only” to stand part of the verdict? 

Juror: Certainly. 

Erskine: Then I insist it shall be recorded. 

Buller: Then the verdict must be misunderstood; let me under- 
stand the jury. 

Erskine: The jury do understand their verdict. 

Buller: Sir, I will not be interrupted. 

Erskine: I stand here as an advocate for a brother-citizen, and 
I desire that the word “only” may ke recorded. 

Buller: Sit down, sir; remember your duty, or I shall be obliged 
to proceed in another manner. 

Erskine: Your Lordship may proceed in what manner you think 
fit; I know my duty as well as your Lordship knows yours. I shall 
not alter my conduct. 

The Judge did not carry his menace into effect, but the jury 
added to their verdict, “they did not find whether it was a libel or 
not.” - An attempt was made to set the verdict aside, but Erskine, 
in a magnificent speech, defeated it. The spirit manifested by 
Erskine aroused public interest, and Fox soon after carried through 
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Parliament his libel bill, which settled the rights of juries in libel 
cases. But what if Erskine had not defied Buller? If a man of 
meaner clay had stood in his place it might have proved the downfall 
of liberty in Great Britain. 





IN RE FLAX AND EKONIGSBERG. 


(Hudson Common Pleas, February 29, 1916.) 
Judgment Docketed— Release of Sureties— Endorsement of Liabilities on Execution—Nego- 
tiable Instrumente Act. 
In the matter of the application of Meyer Flax and Samuel Konigs- 
berg to cancel and satisfy a judgment. 


Mr. Aaron A. Melniker for Petitioner. 
Mr. James S. Erwin for Respondent. 


TENNANT, J.: The essential facts are as follows: Judgment 
was entered in the Second District Court of Jersey City on October 
15, 1913, in favor of Israel Weinberger and against Simon Strong, 
Meyer Flax and Samuel Konigsberg. The two last named are the 
petitioners in the present proceeding. The judgment was based 
upon a promissory note made by Simon Strong to the order of Meyer 
Flax, and endorsed by the latter as well as Samuel Konigsberg. While 
the form of the note with its endorsements might, prior to the passage 
of the Negotiable Instruments Act, (Compiled Statutes, Vol. 3, Page 
3732) have held the petitioners as joint makers, under the well estab- 
lished doctrine asserted in Chaddock v. Van Ness, (35 N. J. L. 517), 
the facts show that the petitioners were in fact nothing more than 
accommodation endorsers. Section 63 of the Negotiable Instruments 
Act now makes that clear. As such they were secondarily liable 
under our practice. 

The judgment so obtained was docketed the same day (October 
15) in the Hudson Pleas. On that day the maker of the note, Simon 
Strong, and the one primarily liable for the indebtedness, was the 
owner of a substantial piece of real estate, located in Bayonne, valued 
at about five thousand dollars. He was also the owner of other real 
estate, but it was encumbered, and it was subsequently either fore- 
closed or deeded over in settlement of a mortgage indebtedness. Upon 
the docketing of the judgment, of course it became a lien on Strong’s 
real estate. It appears, however, that the substantial property referred 
to had been and was already encumbered by a prior mortgage, judg- 
ments and other claims. On November 5, 1913, Strong mortgaged 
the property to Helen Gray for $3,500. With this money the prior 
liens were satisfied. On January 27, 1914, the plaintiff, Weinberger, 
assigned the judgment to Richard Herman, the respondent in the 
present proceeding. On July 14, 1914, Herman caused execution to 
be issued out of the Pleas, and on July 24, 1914, he released the lands 
covered by the Gray mortgage. 

By the present petition application is made to cancel the judg- 
ment against Flax and Konigsberg on the ground that as they were 
sureties for the debt of Strong, the release by Herman of Strong’s 
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property, out of which the judgment could have been collected, 
should in law release them. If they had paid the judgment they 
would have been entitled to be subrogated to the rights of the judg- 
ment, in order that they might collect from Strong. Under our 
practice, when an execution issues after judgment against those who 
were liable either as makers or endorsers, the plaintiff is required to 
endorse the order of liability on the execution according to the terms 
of the paper sued on; “If such endorsement be omitted or be un- 
truly made, the Court or a Judge shall set aside the execution as 1r- 
regular.” The statute also provides that if the defendant secondarily 
liable shall pay the judgment, it shall not act to satisfy, but he is en- 
titled, upon application to the Court, upon notice, to have the full 
benefit of the judgment for the purpose of compelling repayment 
from any person liable to him; “and on such application the Court 
or Judge may order an issue to try the question in controversy.” 

I think it must be obvious that the Legislature has sought to 
preserve the equities between the judgment debtors. At any rate 
the statute rcognizes the difference between primary and secondary 
liability. This doctrine, however, as outlined in the statute, is a 
simple provision of practice for the summary collecting by one who 
is secondarily liable and who pays the judgment from him who is 
primarily liable and is the real debtor. 

The common law principle is still in force, viz., that a secured 
creditor holds his debtor’s security in trust for those who are liable 
to be called upon to pay the debt, and if he gives up that security he 
releases either wholly, or pro tanto, those secondarily liable for the 
payment of the debt. The general rule is stated to be that “the re- 
lease of the principal debtor, without the consent of the surety, re- 
leases the surety.” Cyc., Principal and surety, Vol. 32, page 154. 
This general doctrine has been expressed in many ways in various 
text books and cases. 

But it is urged that once the judgment is entered against those 
primarily and secondarily liable the distinction ceases, and that they 
all become plain judgment debtors, excepting, of course, as they are 
protected by our statute already referred to. By a reference to that 
Statute it will be observed that if “the order of liability” is not en- 
dorsed on the execution, the Court shall set aside the execution as 
irregular. This makes the duty incumbent on the judgment creditor, 
for his protection, to see to the regularity of his execution. 

It was decided in Findley v. Bank of United States, 2 McLean, 
44 Fed. Cases, No. 4791, that all distinction between principal and 
surety ceased to exist with the entry of the judgment against both. 
Several subsequent decisions followed that doctrine, but it seems to 
be repudiated by the later cases throughout the United States. Chief 
Justice Shaw in the Supreme Court of Massachusetts (9 Met. 511,— 
Carpenter v. King), said: 

“Nor do we think that any change, in this respect, is made in 
the rights of the parties by the judgment. There is the same reason 
for admitting evidence, aliunde, to show the relations of parties who 
are joint debtors in a judgment, or in a contract. Prima facie, they 
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are equally as well as jointly liable. Take the common case of a 
bond, where on the face of it one is principal and the other surety, 
yet the judgment is joint. By the record, apparently, both are prin- 
cipal debtors. If the grounds of the judgment could not be inquired 
into, so as to rebut the presumption of an equal liability, the surety, 
in case of paying the judgment, would have no remedy over against 
the principal for money paid; and in case the principal should pay it, 
he would have an action against his own surety for contribution. 
If it can be inquired into, to adjust the relations of the debtors to 
each other, it can be to determine the relation of the creditor to each 
debtor, where the fact becomes material to the respective rights. 
Suppose the creditor himself holds security of the principal; it has 
been often decided that the surety is entitled to the benefit of it, 
and if the creditor voluntarily surrenders it he discharges the surety 
wholly, or pro tanto. Would not this principle apply as well after 
a joint judgment against the debtors as before.” 

In La Farge v. Herter, 9 N. Y. 241, Judge Ruggles agreed with 
Harris, J., in Hubbell v. Carpenter (5 Barb. 520), that the relation 
of principal and surety, and the latter’s rights, continue unimpaired 
after judgment. In Vermont a contrary rule has prevailed, and it is 
said that “a surety cannot avoid the judgment by proving that since 
its entry some favor of preference has been given the principal, suffi- 
cient, if given before the judgment, to relieve the surety from further 
responsibility. But the preponderance of the authorities is decidedly 
against the Vermont cases, and in favor of the rule that the judgment 
creditor is still bound to give no preference to the principal debtor 
and to do no act by which the liability of the surety can be increased. 
And that these acts which are sufficient to discharge the surety before 
judgment will entitle him to a release afterwards, and will constitute a 
complete defence to an action at law on the judgment.” Freeman on 
Judgments, Sec. 226. 

In Drexel v. Pusey, 57 Neb. 30 (77 N. W. 351), the Court adopted 
the principle that “a judgment does not preclude the endorser from 
proving that he signed as such only, and from insisting that he is 
discharged in a case where the action of the creditor toward his 
principal would ordinarily release a surety.” In Day v. Ramey, 40 
Ohio St. 446, the court held that after judgment is rendered against 
a principal and surety, the relation continues as before, whether the 
record of the judgment in terms discloses it or not; and the surety 
is entitled to the same privileges and discharged by the same acts 
of the creditor as before judgment. 

It is probably accepted doctrine that if the creditor releases his 
principal debtor before judgment and the surety, with notice of 
that release, does not defend against the debt, he cannot after judg- 
ment successfully seek to be released. But “where the payment on 
settlement was made after the institution of the suit, and was not 
then pleable, a court of equity will grant relief against the judgment.” 
Cyc. “Judgments,” Vol. 23, page 1000. 

In the present case the release of the property of the defendant 
Strong was made after judgment, after execution and levy, and under 
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such circumstances that it seems quite clear that the assignee of the 
judgment creditor could have enforced a collection of every cent due. 
There is nothing to indicate that he notified the endorsers on the 
note, who are proven to be sureties. If he had done so, they could 
have paid the judgment and would have been entitled to be sub- 
rogated to his rights. They could then have enforced a collection 
from Strong’s property. The judgment creditor failed to do that. 
Occupying the position of trustee for those secondarily liable, he 
chose to release property which was ample for the amount of the 
judgment. The sureties had a clear right to that property and to 
insist that the judgment creditor exhaust it before calling upon them 
for payment. Such conduct on the part of the judgment creditor 
before judgment would have discharged the sureties. I am satisfied 
from an exhaustive research of the authorities the same conduct after 
judgment produces the same result. 

The judgment which it is sought to have ordered cancelled is not 
a judgment entered in a suit originally brought here. It is a docketed 
judgment. The statute under which it was transferred provides 
that the docketing shall operate as a judgment originally obtained 
in the Common Pleas; execution issues from that Court, and revival 
by scire facias may be had there. In McLaughlin v. Cross, 39 Vr. 
689, Judge Collins, speaking for the Supreme Court, said that, 
“courts of general jurisdiction have control of all their records, sub- 
ject, of course, to review in the case of those of inferior jurisdiction.” 
Any person interested may make application to set aside a judgment. 
Reed v. Bainbridge, 1 South. 351; Clapp v. Ely, 3 Dutch. 555; Na- 
tional Papeterie Co. v. Kinsie, 25 Vr. 29; In re Mollineaux, 47 Vr. 
396. I have no doubt, after an examination of all the authorities in 
New Jersey, that this Court has ample power to control its judg- 
ments, even to the extent of ordering them cancelled. 

At the oral argument of this case I expressed the view that the 
petitioners should apply to a Court of Equity for the relief here 
sought. I have had some doubts as to whether such should not be 
the practice. But where the facts are clear and the law well settled 
on the rights which the sureties have, why should this Court decline 
to act? The assignee of the judgment creditor now holds over the 
heads of these petitioners the lien of a judgment which he has, by 
well settled principles of law, no right to assert. The judgment is a 
lien on any real estate of which the petitioners may now have or 
become seized of hereafter. 

It is suggested that as no effert is being made to enforce a col- 
lection, the petitioners cannot explain. With this reasoning I cannot 
concur. If they should delay, with the facts now made known resting 
in their minds, it might well be urged at a later date that they were 
in laches. I have no doubt that a Court of Equity, upon the facts 
before me being presented, would order the judgment in question 
cancelled. Lord Eldon stated the proposition in this form: “Lord 
Chief Justice Eyre, in Deering v. Winchester, 2 Bos. & B. 270, de- 
cided that the obligation of co-sureties is not founded in contract, 
but stands upon a principle of equity; and Sir Samuel Romily, in 
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the case at bar, has very aptly put what is consistent with every 
idea, that, after that principle of equity has been universally ac- 
knowledged, then persons acting under circumstances to which it 
applies may properly be said to act under the head of contract from 
the universality of that principle. Upon that ground stands the 
jurisdiction assumed by courts of law.” Craythorne v. Swinburne, 
14 Ves. Jr. 159. . 

In Philadelphia & Reading Ry. Co. v. Little, 41 Eq. 524, Justice 
Depue, speaking for the Court of Appeals, refers to the surety’s right 
to have his principal’s property applied first in satisfaction of the 
debt, as “a purely equitable right.” I take it from all the expressions 
to be found in the books, that it may be necessary to apply in equity 
to decree that the creditor, as trustee for the sureties, marshall the 
assets of the judgment debtor. The equitable doctrine in this class 
of cases is that relating to the order of payment; and upon the prin- 
ciple that, when one secondarily liable pays the debt, he is entitled 
to stand in the shoes of the creditor. But the petitioners are not 
asking for the equitable doctrine of subrogation. They are asking 
for no more than they would clearly have been entitled to if the 
creditor had released the principal prior to the judgment. Such an 
act on the creditor’s part prior to the judgment would have dis- 
charged the surety in a law Court. Such an act on the creditor’s 
part, after judgment, should receive as prompt relief in a law Court. 
gg v. Pusey, 57 Neb. 30 (77 N. W. 351); Day v. Ramey, 40 Ohio 

t. 446. 


I will sign an order discharging the judgment as against the 
petitioners. 





IN RE ESTATE OF FEDOR. 
(Hudson Orphans’ Court, Part I, March, 1916.) 
Administration— Revocation of Letters by Surrogate—Administration by Vice-Consul of 
Awsiria-Hungary— Most Favored Nation Clause in Treaty— Construction— 
Rule 2 of Orphana’ Court. 
In the matter of the Estate of Michael Fedor, deceased. On 
appeal. 


Mr. Paul C. Supinski for Appellant. (Mr. Martin T. Manton, of 
New York, Counsel). 


Mr. Benjamin Gross, for Appellee. 


SULLIVAN, J.: This is an appeal from the order of the Surro- 
gate of Hudson County revoking letters of administration issued by 
him on the eleventh day of March, 1915. 

It appears that Michael Fedor departed this life, intestate, at 
Jersey City, on the fifteenth day of February, 1915, and at the time of 
his death was a resident of the County of Hudson, and left him sur- 
viving the following heirs and next of kin, to wit: Susan Fedor, his 
widow, and Anna Fedor, a daughter, both of whom then resided and 
still reside in Austria-Hungary. 

On or about the eleventh day of March, 1915, application was 
made to the Surrogate of Hudson County for letters of administra- 















: =F 




















112 THE NEW JERSEY LAW JOURNAL 


tion upon the estate of the said deceased, setting up the above-stated 
facts, and also that the applicant was the Vice-Consul of Austria- 
Hungary, having jurisdiction as such in Hudson County. 

In and by said application it appears that the deceased was pos- 
sessed of no goods, or chattels, or rights, or credits, and that the 
application for administration was made for the purpose of bringing 
suit for damages for causing the death of the intestate. 

Upon said application the Surrogate issued letters of administra- 
tion upon the estate of said Michael Fedor on said date to the appli- 
cant, Dr. Louis De Kleinwaechter, Vice-Consul as aforesaid. 

On or about August fourth, 1915, another application was made 
to the Surrogate for letters of administration upon the same estate 
by one Paul Becza, who presented to the Surrogate, at the time of said 
application, a renunciation signed by Susan Fedor, the widow, and a 
request that the said Becza be appointed as such administrator. Let- 
ters of administration were thereupon issued to Becza, also upon this 
same estate, on the fourth day of August, 1915. 

On November sixteenth, 1915, there was presented to the Surro- 
gate a petition by said Paul Becza, setting out his appointment as 
administrator of the estate of Michael Fedor on the fourth day of 
August, 1915, and the manner in which decedent came to his death and 
the alleged claim for damages by reason thereof; and also the fact of 
the appointment of Dr. Kleinwaechter as administrator of this estate 
on March eleventh, 1915; the prayer of the petition being that the let- 
ters of administration granted to Dr. Kleinwaechter be revoked and 
adjudged null and void and for nothing holden. 

The Surrogate, after hearing the matter, made an order, dated 
December twenty-second, 1915, revoking the letters of administration 
theretofore granted by him to Dr. Kleinwaechter on March eleventh, 
1915. 

From this order an appeal to this Court was taken by Dr. Klein- 
waechter and filed January eleventh, 1916, and the petition of appeal, 
besides appealing from said order of revocation, also prays that the 
letters of administration issued to Paul Becza be revoked and that 
the letters first issued to the appellant be given full force and effect. 

On this appeal citations were issued, and the matter was heard 
by me on January twenty-eighth, 1916. 

I do not see how anything can be done with regard to that por- 
tion of the petition of appeal which requests this Court to revoke 
the letters issued to Becza, for the reason that the time limited by 
the statute for an appeal from thedissuance of such letters has long 
since expired. Therefore I will confine myself to a consideration of 
whether or not the Surrogate’s order revoking the letters issued to 
Dr. Kleinwaechter should be set aside. 

Dr. Kleinwaechter claims the right to administration upon this 
estate by virtue of his official position as Vice-Consul. But in the 
application for letters of administration, while he alleges he is Vice- 
Consul, there is nothing to show that the decedent was at the time 
of his death a citizen of Austria-Hungary. This act alone, it seems 
to me, would justify the Surrogate in revoking the letters first issued. 
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I understand the fact to be, however, that the decedent was a citizen 
of Austria-Hungary at the time of his death: and this being the 
case, I will consider the question of whether on the merits of the 
matter the Vice-Consul is entitled to administration. 

The right of administration is claimed by the appellant as Vice- 
Consul of Austria-Hungary by reason of the treaty between Aus- 
tria-Hungary and the United States of America, the clause that is 
pertinent to this controversy reading as follows: 

“Article 15.—Consuls General, Consuls, Vice Consuls and Con- 
sular Agents, also Consular Pupils, Chancellors and Consular Officers 
shall enjoy in the two countries all the liberties, prerogatives, im- 
munities and privileges granted to functionaries of the same class of 
the most favored nation.” 

This clause is what is generally known as “the most favored 
nation” clause in treaties, and under it Austria-Hungary claims the 
same rights and privileges for her representatives as are accorded 
to the representatives of the most favored nation. 

It is represented to this Court that the treaty between the United 
States and Sweden, of 1911, gives a larger degree of rights to consular 
representatives than any other treaty of the United States, and that 
therefore whatever rights and privileges are accorded under that 
treaty to the representatives of Sweden should be accorded to the 
representatives of Austria-Hungary. 

The treaty between the United States and Sweden proclaimed 
March 20th, 1911, provides as follows: 

“In the event of any citizens of either of the two contracting 
parties dying without will or testament, in the territory of the other 
contracting party, the consul general, consul, vice consul general, or 
vice consul of the nation to which the deceased may belong, or, in 
his absence, the representative of such consul general, consul, vice 
consul general, or vice consul, shall, so far as the laws of each country 
will permit and pending the appointment of an administrator and 
until letters of administration have been granted, take charge of the 
property left by the deceased for the benefit of his lawful heirs and 
creditors, and, moreover, have the right to be appointed as adminis- 
trator of such estate. 

“It is understood that when, under the provisions of this article, 
any consul general, consul, vice consul general, or vice consul, or 
the representative of each or either, is acting as executor or ad- 
ministrator of the estate of one of his deceased nationals, said officer 
or his representative shall, in all matters connected with, relating to, 
or growing out of the settlement of such estates, be in such capacities 
as fully subject to the jurisdiction of the country wherein the estate 
is situated, as if said officer or representative were a citizen of that 
country and possessed of no representative capacity whatsoever.” 

It is claimed for the appellant in this proceeding that the conclud- 
ing words of the first paragraph above recited, to wit: “And, more- 
over, have the right to be appointed as administrator of such estate,” 
give to the appellant the primary right to letters of administration in 
this case. I quite agree with the conclusion reached by Judge Cardoza 
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in the matter of D’Adamo, 212 New York, page 214, in which the same 

question was litigated, that these words do not confer a primary right 
upon the appellant, but simply put him among the class of eligibles 
for such appointment; and the reasoning of Judge Cardoza in the 
above case, seems to me conclusive that this must be all that was 
meant by said clause. 

This being the fact, the appellant in this case can be appointed 
such administrator only in accordance with the law of New Jersey, and 
letters could not properly have been granted to him within forty 
days from the day of the death of the decedent except upon the re- 
nunciation and request of those having prior rights, and after said 
period of forty days only upon ten days’ notice to the heirs, widow or 
next of kin of such deceased, or to those of them whose residences or 
addresses he could ascertain. A reference to the facts set out above 
will disclose that letters of administration were granted to the ap- 
pellant herein within such period of forty days without such renuncia- 
tion and request, and without any such notice as is prescribed by Rule 
2 of the Orphans’ Court. As was pointed out In Re Estate of Wicko 
Sinovic, 80 N. J. Eq. 260, these rules of the Court are as binding as the 
statute and must be complied with, and a valid grant of administra- 
tion cannot be made without such compliance. (Citing cases). Non- 
compliance with these rules in the granting of letters of administra- 
tion to the applicant, it seems to me, would also be sufficient to sus- 
tain the action of the Surrogate which is before me on this appeal. 

It is urged that the United States Supreme Court in the case of 
Rocco v. Thompson, 223 U. S. 317, has decided that the treaty be- 
tween the United States and Sweden above referred to gives the 
primary right of administration upon the estates of Swedish citizens 
dying in this country to the consular representatives of Sweden. An 
examination of the case, however, I think will disclose that the 
phrases in the opinion in that case which are claimed as holding that 
to be the law are simply obiter dicta, and not decisive nor intended 
to be decisive of this question. 

It is further urged that the Sinovic case, above referred to, de- 
cides for this State the question here mooted in favor of the conten- 
tion of appellant; but an examination of that case will show that such 
is not the fact. Indeed, applying the reasoning of the Court in that 
case to the facts here under review leads to the conclusion that the 
Surrogate’s action in revoking the letters granted to the appellant 
should be sustained. 

I therefore determine that thé action of the Surrogate in this 
matter in revoking the letters of administration that he had issued 
to the appellant herein, was the proper course for him to pursue. 





One having possession of intoxicating liquor to be delivered to 
carriers for shipment to other states upon receipt of the price is held 
in the Kentucky case of Frogg v. Com., L. R. A. 1915 D., 330, within 
the operation of a statute providing for punishment of one who has 
such liquors in possession for purpose of sale. 
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FOLEY v. HOME RUBBER Co. 


(Mercer Common Pleas, January, 1916). 
Workmen’s Compensation Act—Traveling Saleman—Death by ‘Lusitania’ Tragedy 
While “in the Course of his Employment,’’ but not *‘ Arising out of the Employment.” 
Case of Thirza Ann Foley, Petitioner, against Home Rubber 
Company, Respondent. Petition filed under Workmen’s Compensa- 
tion Act. 


Mr. Frederick W. Gnichtel for Petitioner. 
Messrs. Jess & Rogers for Respondent. 


MARSHALL, J.: This case comes before the Court for de- 
termination upon a stipulation of facts agreed to both by the pe- 
titioner and respondent, the issue raised between the parties being 
solely on questions of law. 

The uncontroverted facts, as detailed in the written stipulation, 
are as follows: 

“1. Thirza Ann Foley, the petitioner, is the widow of Arthur 
R. Foley, deceased, and resides in the city of Trenton, in the county 
of Mercer and State of New Jersey; that the petitioner was de- 
pendent upon the said Arthur R. Foley, and that there is one child 
under the age of eighteen years who was also dependent upon him. 

“2. That the said Arthur R. Foley was, in his lifetime, employed 
as a special traveling salesman and manager of the European trade, 
by the respondent, Home Rubber Company, a corporation of the 
State of New Jersey, whose place of business is in the city of Tren- 
ton, county of Mercer and State of New Jersey. 

“3. That it was necessary for the said Arthur R. Foley, in the 
course of his employment as aforesaid, to visit the London office, the 
European headquarters of the said respondent; that he engaged 
passage and sailed from the port of New York on board the Cunard 
steamship Lusitania, bound for Liverpool, on May 1, 1915; that, 
while the said steamship was on its way across the Atlantic ocean, 
and while passing near the coast of Ireland, the said steamship was, 
on the seventh day of May, 1915, attacked by a submarine of the 
German navy; that torpedoes were fired by the said German sub- 
marine at the steamship Lusitania; that the torpedoes hit the steam- 
ship and caused her to sink within a few minutes; that the said 
Arthur R. Foley died as a result of the sinking of the said steamship. 

“4. That the said steamship, Lusitania, sailed under the British 
flag, and was the largest and fastest passenger ship in service at the 
time, and carried passengers and ordinary freight, and some cartridges 
for war use. 

“5. That after the torpedo attack upon the Lusitania, and while 
the said Arthur R. Foley was still upon the deck of the said steam- 
ship, and while she was in a sinking condition, he obtained life pre- 
servers for some Trenton ladies; when he returned, the ladies had 
been supplied, and he handed the life preservers which he had ob- 
tained to other ladies. The last seen of him, he left the party and 
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went in the direction from which he had obtained the life preservers; 
at that time he had no life preserver on him. 

“6. That the said Arthur R. Foley, in the regular course of his 
business, was due to sail for London in September, 1914, but, be- 
cause of depressed business conditions, the trip was postponed ; that 
in March of 1915 it became necessary to make the trip; that Mr. 
Foley put it off on account of war conditions. That in April the 
necessity became quite pressing, and Mr. Foley applied for and ob- 
tained a passport as an American citizen, to sail on the Lusitania; 
that his employers knew of the fact that he intended to sail on 
May Ist on the Lusitania, and offered no objection; that he received 
such passport; that he was not instructed or required by his em- 
ployer to sail on the Lusitania, or on that specific date. That, at 
the time the steamship Lusitania sailed, there was an American 
steamship sailing for a British port, under the protection of the 
American flag; and that the said Arthur R. Foley might have sailed 
on that ship, so far as the duties or requirements of his employment 
were concerned. 

“v. That the respondent had due notice of the death of the said 
Arthur R. Foley, and that at the time of his death, and prior thereto, 
the said Arthur R. Foley received wages from the respondent, the 
said Home Rubber Company, at the rate of sixty dollars per week. 
That the funeral expenses incurred by Mrs. Foley for the burial of 
her husband amounted to $325. 

“8. That the said steamship, the Lusitania, was attacked and 
sunk as aforesaid, within the zone or area which had theretofore been 
declared by the German government to be a ‘war zone.’” 

In order to entitle her to recover compensation under the Act, 
petitioner must show: 1, that Foley’s death was caused by accident; 
2, that the accident arose out of the employment; 3, that the acci- 
dent arose in the course of employment. Bryant v. Fissell, 86 Atl. 458. 

The question whether or not an injury is an “accident” within 
the purview of the Act is a mixed one of law and facts. When ap- 
plied to ascertain facts, it is a question of law. Bryant v. Fissell, 
86. Atl. 458. 

An “accident” is an unlooked-for mishap or untoward event 
which is not expected or designed. Fenton v. Thornley & Co. (1903), 
A. C. 443, 19 T. L. R. 684; Bryant v. Fissell, 86 Atl. 458. 

This occurrence seems to come within that definition. Foley’s 
death was certainly unlooked for, and it was an untoward event, 
not expected and not designed by him or by anyone else, at least so 
far as Foley himself was concerned. 

The next question to be considered is whether the accident arose 
“out of and in the course of his employment.” In the case of Hulley 
v. Moosbrugger, recently decided by the Court of Errors and Appeals, 
Chancellor Walker writing the opinion, it was held “the words ‘aris- 
ing out of and in the course of his employment’ in the Workmen’s 
Compensation Act, P. L. 1911, p. 134 are conjunctive and recovery 
can only be had under that Act when the given injury arises not only 
‘m the course of’ but also ‘out of’ an employment.” 
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An accident arises “in the course of the employment” if it occurs 
while the employe is doing what a man so employed may reasonably 
do within a time during which he is employed, and at a place wheré 
he may reasonably be during that time. 

The deceased was on a journey in the interest of his employer, 
and it is admitted in the stipulation that it was necessary for him, 
in the course of his employment, to visit the London office, the Euro- 
pean headquarters of the respondent. It was necessary, therefore, 
for him to cross the Atlantic ocean, which he undertook to do by 
engaging passage and sailing from the port of New York on board 
the Cunard Steamship Lusitania, bound for Liverpool. The Lusitania 
was the largest and fastest passenger ship in service at the time, and, 
notwithstanding the war zone proclamation of the German Govern- 
ment, issued on February 4, 1915, a thousand or more passengers 
undertook the same voyage on this ship. Although deceased had not 
been instructed by his employer to sail on the Lusitania, or on that 
specific date, the employer did know of the fact that he intended to 
sail on that particular steamship and offered no objection. 

From all the facts in this case, I conclude that the accident oc- 
curred while the deceased was doing what a man so employed might 
reasonably do, within a time during which he is employed, and at a 
place where he may reasonably be during that time, from which it 
follows that the accident occurred “in the course of his employment.” 

It remains to be considered whether the accident arose “out of” 
his employment. An accident arises “out of” the employment when 
it is something the risk of which might have been contemplated by 
a reasonable person, when entering the employment, as incidental to it. 
Bryant v. Fissell, supra. 

In Muchinson v. Day Bros., (1913) W. C. & Ins. Rep. 324, a 
Court said: “to entitle an applicant to compensation under the Act, 
the occurrence must be one in which there is personal injury by some- 
thing arising in a manner unexpected and unforeseen from a risk 
reasonably incidental to the employment.” 

The case of Trim Joint District School v. Kelley, W. C. & 
Ins. Rep. 359, cited in petitioner’s brief, was undoubtedly decided 
favorably to the petitioner on the doctrine of reasonable incidental 
tisk. In that case, the deceased was in charge of a group of incor- 
rigible boys, and the danger of attack by them upon their instructor 
was One of the normal risks of his employment. Likewise in the 
case of Nisbet v. Rayne and Burn, 2 K. B. 689, where a cashier was 
robbed and murdered in a railway carriage, while carrying money 
to pay the wages of his employer’s workmen. It was held that his 
death was caused by accident arising “out of” and in the course of 
his employment, on the ground that the risk of being robbed and 
murdered is a risk incidental to the employment of those who are 
known to carry considerable sums in cash on regular days, over the 
same route and the same places. 

The case of Schmoll v. Weisbrod & Hess Brewing Co. was 
decided by Judge Shinn in the Atlantic County Court of Common 
Pleas upon the same grounds. 
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The destruction of an unarmed passenger ship by a belligerent 
Power, without warning and without affording an opportunity for 
the passengers to escape, was, at that time, an unheard-of act. The 
United States, as well as other neutral countries, denounced the act 
as contrary to international law, and it is now an historical fact that 
the German Government has given assurance to the President of the 
United States, through the State Department, against the occurrence 
of such an act in the future, in so far as the German Government is 
concerned. 

The destruction of the Lusitania by a German submarine, re- 
sulting in the death not only of Foley, but of hundreds of other pas- 
sengers and members of the crew, does not appear to the Court to 
have been a risk reasonably incident to the employment of the de- 
ceased, or one which might have been contemplated by a reasonable 
person when entering the employment as incidental to it. 

My conclusion is that the accident which resulted in Mr. Foley’s 
death was clearly not one arising “out of” his employment, of which 
the actual or lawfully imputed negligence of the employer is the 
natural and proximate cause. 

The petition will be dismissed, but without costs. 
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EXECUTIVE APPOINTMENTS. license. There were also %6 can- 
didates for counselor’s license. 
There were two ladies in each 





The Governor has made the 
following appointments, among 


others, since our last issue: class. 
Circuit Court Judge (addi- The Supreme Court, on Feb. 


tional), Mr. Willard W. Cutler, 24th, disbarred Mr. Robert L. 
of Morristown. Eaton, of Elizabeth, and _ sus- 


Judge of the District Court of pended Mr. Arthur D. Colyer, of 













Bayonne, Peter Stillwell, reap- 
pointed. 

Member of Union Board of 
Taxation, Mr. Lloyd Thompson, 
Westfield, reappointed. 

Judge of the District Court of 
Passaic, W. Carrington Cabell. 

Prosecutor of Pleas of Passaic 
County, Michael Dunn, reap- 
pointed. 





SOME STATE NOTES. 


The February applications for 
admission to the Bar were the 
largest, in number, in the history 
of the State—98 for attorney’s 





Perth Amboy, both charged with 
retaining fees in divorce suits not 
prosecuted. 


The Court of Errors and Ap- 
peals and the Supreme Court, on 
March 6th, decided 121 cases, be- 
ing a “high water mark” for these 
Courts. 


Mr. Frank H. Sommer, of New- 
ark, formerly Sheriff and lately 
Counsel for the New Jersey Board 
of Public Utility Commissioners, 
has been elected Dean of the Uni- 
versity Law School of New York 
City. He has been a teacher in 
the school since his graduation in 
1903. 
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Hon. Lindley M. Garrison, it is 
announced, is to become a mem- 
ber of the law firm of Hornblower, 
Miller, Potter and Earle, of 24 
Broad street, New York City. Mr. 
Garrison will act at present in the 
capacity of consulting counsel to 
the firm, which he will join as 
soon as he wins admission to the 
New York Bar. He has already 
taken up his legal residence in 
that city. 

Mr. Justice Swayze has been 
appointed lecturer on Legal 
Ethics in the Harvard Law 
School. It is to be presumed that 
an arrangement will be made by 
which he will not abandon any of 
those duties in the New Jersey 
Supreme Court which he has per- 
formed with so much satisfaction 
to our Bar and State. 





DINNER TO VICE-CHANCELLOR 


FOSTER. 


On March 4th the Lawyers’ 
Club of Essex County held its 
annual dinner in Newark, the 
guest of honor being Vice-Chan- 
cellor Foster. 

The toastmaster was Mr. Frank 
Bergen, who, in opening the pro- 
ceedings, spoke feelingly of the 
late Vice-Chancellor John R. 
Emery. “He was an eminent 
jurist,” said the toastmaster, “and 
an admirable gentleman. As we 
recall the incidents of his career 
it appears to be ideal.” ‘The as- 
semblage drank a silent toast to 
his memory. 

“All knew the ermine would 
descend upon the fittest for that 
high office,” said Mr. Bergen in 
introducing Vice-Chancellor Fos- 
ter. “When the decision of the 
Chancellor was announced it not 
only satisfied, it gratified, not 
alone the bar of New Jersey but 
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the people of the State. As presi- 
dent of this club | pledge to the 
youngest member of the Court of 
Chancery the unreserved loyalty 
of every member of the Bar of 
Essex County.” 

In responding the guest of the 
evening said that he was deeply 
conscious of the fact that he was 
the youngest member of the 
Equity branch of the Court and 
that he hoped that he would not 
make his hearers too conscious of 
that fact. He said that in his 
thirty years of practice he had fre- 
quent occasion to go to Newark 
and had marveled in that time at 
the great growth and develop- 
ment of the city. “I believe a 
large part of this prosperity and 
development must be due to the 
members of the local Bar,” he in- 
sisted, “and that the manufactur- 
ers and others who have more 
directly been responsible would 
never have succeeded but for the 
wise counsel of you gentlemen. 
I am deeply conscious of the 
honor that has been done me and 
am keenly sensible of the impor- 
tance and responsibility of the of- 
fice. Whatever degree of success 
I may attain in it, I shall owe 
very largely to the help and sup- 
port of the Bar of Iéssex county 
and of the State.” 

Justice Samuel Kalisch, of the 
Supreme Court, scored a good-na- 
tured thrust at the toastmaster, 
when he said that paradoxical 
though it might seem, they had 
met almost daily in the courts at 
one time, Mr. Bergen as counsel 
for the Public Service and he as 
counsel in the service of the pub- 
lic. In closing the speaker paid a 
tribute to Vice-Chancellor Foster. 

Bishop Lines followed humor- 
ously, then Justice Swayze, who 
soon referred to the admission of 
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Mr. Bergen that he had been 
“kidnapped by a bunch of corpo- 
rations” and said it was the 
solemn judgment of the Court of 
Last Resort that there was noth- 
ing in the Constitution nor in the 
statutes nor, as far as he knew, in 
the by-laws of the Public Service 
Corporation, that would bar him 
from resigning and thus escaping 
from bondage. The speaker re- 
ferred to the “admirable record 
of the late Secretary of War” and 
declared that Mr. Garrison had 
fulfilled all that was promised for 
him at the brilliant dinner to him 
by the Bench and Bar of the State 
three years ago. “From a nation 
of a hundred million population 
it seems impossible to fill his 
place,” continued Justice Swayze 
amid applause. 

Taking issue with Justice 
Kalisch’s pronouncement that no 
serious matters should be con- 
sidered by the after-dinner speak- 
ers. Justice Swayze _ touched 
briefly on preparedness and the 
foreign situation. [ can hardly 
conceive of a body of lawyers who 
would not favor a substitution of 
law for force of arms among the 
nations,” he declared. “But this 
is only possible when the com- 
mon sense of mankind puts be- 
hind it sufficient physical force to 
carry that law into effect. I can- 
not understand how anyone can 
be willing to back up the govern- 
ment of the United States in its 
efforts to establish the principles 
of right and wrong, without re- 
gard to party.” | 

In closing the occasion Mr. Ber- 
gen said that he had been pained 
by the number of attorneys suin- 
moned before the Court of 
Chancery and before the Supreme 
Court for discipline. 
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“When I began to practice, 
when the Chief Justice began to 
practice,” said Mr. Bergen, “such 
a thing was unheard of. If the 
Court of Chancery does not have 
the power, then the Supreme 
Court must take action to purge 
the bar of unworthy practitioners. 
We owe it as a duty to ourselves, 
to the courts, and to the people 
of the State.” 

Among others at the dinner 
were Chancellor Walker, Chief 
Justice Gummere, Judge Thomas 
G. Haight, of the United States 
District Court; Supreme Court 
Justice Bergen and Vice-Chancel- 
lor Gritin. The list of subscribers 
to the dinner included nearly all! 
the local Judges and a great por- 
tion of the Bar of Essex county. 





N. J: BAR EXAMINATIONS, FEBRU- 
ARY TERM, 1916. 


ATTORNEYS’ QUESTIONS. 


|. The Legislature passed an 
act dividing the several counties 
into assembly districts, and pro- 
viding for the election of assem- 


blymen by districts. Is this act 
constitutional ? 

2. John Doe sued Brown in 
ejectment. It was proved at the 
trial that the title to the land was 
in a third party, although Doe had 
had possession for fifteen years 
prior to Brown’s entry, and that 
Brown had been in possession 
fSur years. having wrongfully 
deprived Doe _ of _ possession. 
Who should succeed? 

5. A died, leaving his farm to 
his three sons as tenants in com- 
mon during their natural lives, 
and after the death of either of 
them his share to go to his lawful 
issue, or if no lawful issue, then 
to the survivors. The eldest son 
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brought a suit in partition. 
Should he succeed? 

4. An instrument in the form 
of a lease transferred personal 
property for a fixed term reserv- 
ing a rent, with a provision for 
the return of the property at the 
end of the term, or sooner upon 
the failure to comply with pro- 
visions contained therein. Not 
having been recorded, was it void 
as against judgment creditors of 
the lessor without notice? 

5. A levy was made by an exe- 
cution creditor upon goods sold 
in bulk by a debtor in the hands 
of a purchaser. The levy was 
made four months after the sale. 
Can the validity of the sale be 
thus attacked? 

6. A sold goods to B by sample 
as well as by description. The 


bulk of the goods corresponded 
to the sample but not to the de- 


B refused to receive 


scription. 
Can he 


and pay for the goods. 
be compelled to? 

7. A paid to B part of a debt in 
discharge of the whole debt, and 
it was so understood by both. 
Afterward B sued to recover the 
balance. Should he succeed? 

8. Sharpe let a carriage to A 
for five years at a yearly rental, 
undertaking to paint it every year 
and repair it. Robson was a part- 
ner of Sharpe, but A contracted 
with Sharpe alone. After three 
years Sharpe retired from busi- 
ness, and A was informed that 
Robson would thereafter do the 
painting and repairs and would 
receive the rent. A refused to 
pay. Could he be compelled by 
law so to do? 

9. X, a special partner in the 
firm of A & B, died. How must 
a suit be brought by the firm 
after such a death for a debt con- 
tracted prior to such death? 


121 


10. A entered into an agree- 
ment with an insurance company 
to act as its agent for five years, 
and to transact no other business 
except for the company. In con- 
sideration for which he was to 
receive a fixed salary and also a 
commission on all business. The 
company went out of business 
three years afterwards. Has he 
a remedy for loss of commissions 
after the cessation of business? 

11. A made a promissory note 
payable to the order of B. No 
place of payment was specified, 
and the address of A was not 
given in the note. Where was it 
payable? 

12. An attestation clause of a 
will recited that it was signed, 
sealed, published and declared by 
the testator in the presence of the 
witnesses, and they, at testator’s 
request, in his presence and the 
presence of each other, subscribed 
their names as witnesses. Was 
the attestation clause sufficient? 

13. A will conferred upon a 
person the powers and imposed 
the duties of an executor, but did 
not name him as executor. Had 
he the right to perform the duties 
of an executor? 

14. V left a will, in which he 
provided as follows: “The re- 
mainder of my money is to go to 
my niece E, and at her death to 
her children.” FE claimed that 
she was entitled to this money 
absolutely. Did she take it abso- 
lutely or did she take only a life 
estate? 

15. F brought a suit for the 
specific performance to convey 
land valued at less than $50, al- 
leging that the land was so sit- 
uate with regard to complainant’s 
other property as to render it pe- 
culiarly valuable to him. As a 
defense it was alleged that the 
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matter was beneath the dignity 
of the court. Should this defense 
prevail? 
ié. A husband purchased lands 
and took title thereto in his own 
name, but used his wife’s money 
to pay the purchase price. After 
the witfe’s death her children 
brought suit to compel the hus- 
band to convey the property to 
them. Should they succeed? 
17. A railroad company con- 
tracted with Y to construct for 
said company a viaduct, reserving 
the right of appointing a man to 
oversee the work and of dis- 
missing incompetent men. An 
employee of Y, through negli- 
gence, injured a third person, 
who sued the railway company 
for the injury. Was it liable? 
18. A railroad company delayed 
the transportation of goods de- 
livered to it as a common carrier. 
It then transported them safely 
to their destination, where they 
injured by a flood while 
coming of the con- 
signee, who had been notified of 
their arriy al, but delaved to take 
them away. The plaintiff cha 1imed 
that the in} jury caused by 
yn n of t re delay In transporta- 
nd sued t the railrc e com- 
to or d amages. Was the com- 
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and by what kind of action, has 
the wife a remedy? 

22. A business corporation con- 
sisted of five stockholders, of 
whom three formed the Board of 
Directors. A and B, owning nine- 
tenths of the stock, together with 
one of the directors, who was also 
president, made a mortgage in the 
name of the corporation upon its 
property to secure its debt. The 
other two directors knew nothing 
of the transaction. Was the mort- 
gage valid? 

23. In the trial of an indictment 
for burglary, the State, in proof of 
the identity of the defendant, of- 
fered the dying declaration of the 
owner of the house which de- 
fendant had entered. The owner, 
on his deathbed, had identified the 
defendant. \Vas the evidence ad- 
missible over objection? 

24. For the purpose of impeach- 
ing the credibility of a witness, he 
was asked, on cross-examination, 
whether he had been indicted for 
perjury. Should the question be 
allowed over objection? 

25. A obtained judgment 

against Hart for $500, money 
loaned. At the time the suit was 
begun Hart held the demand note 
of A for $100. which, however, he 
did not set off in that action 
After judgment Hart  brough: 
suit against A on the _ note 
Should he succeed? 
* 26. An endorsee sued the en- 
dorser of a note. The complaint 
alleged, in due form, presentment. 
dishonor and notice. The answer 
did not deny these averments, but 
alleged payment. At the trial 
plaintiff offered no proof of these 
averments, and defendant moved 
fo r nonsuit on that ground. 
Should the motion be granted? 
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27. Defendant believed that a 
verdict against him in the Su- 
preme Court was excessive, and 
that the trial judge erred in the 
charge. By what procedure may 
he present these questions for 
review? 

28. A bill in equity to foreclose 
a mortgage alleged that no in- 
terest had been paid on the mort- 
gage debt. The answer did not 
deny that averment, but alleged 
fraud as the sole defense. May 
defendant, at the hearing, show 
that interest had been paid? 

29. After the final decree had 
been filed in an equity case the 
defeated party discovered new 
evidence sufficient to have 
changed the result, if it had been 
presented to the court before 
decree. By what procedure may 
he avail himself of it? 

30. What is the first step to be 
taken in order to appeal from a 
decree in equity? 


COUNSELORS’ QUESTIONE. 


1. Of whom does the Court of 
Pardons consist, and what vote is 
necessary to grant a pardon? 

2. The Legislature passed a 
law authorizing the destruction 
of buildings in cities to prevent 
the spread of fire. The city of M, 
under this law, destroyed A’s 
building and declined to pay him. 
Can he recover? 


3. Defendant, wild 


claiming 
unenclosed land, entered and con- 
structed stakes and built a small 


stable. He also cut and hauled 
away timber. Holder of record 
title filed a bill to quiet title, set- 
ting up the title and alleging that 
he paid the taxes for ten years 
past. Should he succeed? 

4. A warehouseman gave a re- 
ceipt to his bailor stating that the 
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goods received would be delivered 
to bearer or to the order of any 
person named in such receipt, and 
also stated that the receipt was 
non-negotiable. A purchaser of 
the receipt for value demanded 
the goods, and, on refusal to sur- 
render, sued. Should he succeed? 

5. A conveyed to his wife, 
through a third party, to secure 
her for money of her separate es- 
tate used by him. This convey- 
ance was attacked by A’s cred- 
itors, who asked that it be set 
aside. Should they prevail? 

6. A seller broke his contract to 
deliver specific goods to B, and 
claimed the right to retain the 
goods and answer in damages, if 
any should be found against him. 
Can B compel delivery? 

7. A note was given by X, pay- 
able in four months with the 
usual conditions, to Y, who, in 
consideration thereof, conveyed to 
X a tract of land with the usual 
covenants of seizin and warranty. 
The title of the land was found 
to be in another. Y contended 
that X must pay the note and sue 
him on the covenant of warranty. 
Was this correct? 

8. An infant hired a horse for 
riding, but not for jumping. He 
then loaned it to a friend, who 
killed it in jumping. (a) Was the 
infant liable? (b) If so, why? 

9. A special partner in the firm 
of A & B desired to sell his inter- 
est. Can he do so without ren- 
dering the partnership general? 
If so, how? 

10. A gave his agent written 
authority to assign, satisfy or dis- 
charge all mortgages made to 
him. The agent assigned to B 
a mortgage of $10,000, declaring 
that the assignment was for the 
benefit of A. and applied the 
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money to his own use. Was the 
assignment valid, B having no 
knowledge of the fraud? 

11. A made a note payable to B 
as accommodation maker. B en- 
dorsed it to C for value, telling 
him at the time that A so made it. 
In a suit by C against A and B, 
the former alleged, as a defense, 
this knowledge on the part of C. 
Was the defense available? 

A testator having drawn his 
will, took it to two friends fa- 
miliar with his signature, and 
showing it to them said, “This 1s 
my will, do you recognize the 
signature as mine?” Upon their 
answering in the affirmative, he 
asked them to sign it as witnesses, 
which they did. Is this sufficient 
to show that the testator ac- 
knowledged his signature to such 
witnesses ? 

The administrator of a will 


was removed by the Orphans’ the premises. 


Court. It was afterwards discov- 
ered that he did not pay to his 
successor all of the moneys due 
the estate, and his sureties were 
sued for the same. Their defense 
was that they were released from 
all obligation by the removal of 
the administrator. Was such de- 
fense available: 

14. A testator by his will di- 
ted that his inte rest in a Ssaw- 
ill be sold and the money paid 
er to his wife for her use. It 
was insisted that she had the use 
of his | money y for lite only. Wa 
correct? 

conveyed to his wife cer- 
lands for the purpose of es- 
ng the payment of a contem- 
~ judgment. Ina suit by the 
seers to compel a re-convey- 
ance, the above fact clearly ap- 
peared. Should the husband suc- 
ceed in his suit 
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i6. A husband purchased lands 
and took title thereto in his own 
name, but used his wife’s money 
to pay the purchase price. They 
had two children, who, after the 
wife’s death, intestate, compelled 
the father to convey the lands to 
them. Was he entitled to any 
estate in said lands? 

W permitted F to use his, 
W’s’ property in a way that was 
injurious to G’s land. Against 
whom has G a right of action for 
this injury? 

18. O, the owner of a carriage, 
hired horses of a livery man to 
draw it for a day. The livery 
man furnished the driver, who 
was paid by O. Through the neg- 
ligence of this driver an injury 
was done to R, who sued O for 
the damage done. Is O liable? 

19. An owner built a chimney 
upon his premises and then leased 
The tenant built a 
fire in the chimney, from the 
smoke of which a third person 
was injured in his occupation ot 
adjoining premises. He sued the 
owner to recover damages. Should 
he succeed ? 

20. What, according to Black- 
stone, is barretry ? 

21. A married woman, with her 
husband, executed a written con- 
tract, in due form, to convey her 
land, but did not acknowledge the 
execution. May the purchaser en- 
«force the contract by suit for spe- 
“cific performance? 

2. A corporation had $100,000 
omnd At the close of its first 
year it had made no net earnings. 
but a majority of the directors. 
knowing that fact, distributed 
$4,000 in dividends. One director 
dissented in the minutes. Did 
they incur any liability by dis- 
tributing the dividends? 
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23. A agreed, orally, to convey 
his land to B, but afterwards re- 
fused to do so. B sued for spe- 
cific performance. ‘The answer 
admitted making the contract, but 
did not set up the want of a writ- 
ing as a defense. Should com- 
plainant succeed? 

24. In a suit against an execu- 
tor to recover a loan to his testa- 
tor, defendant testified, in his own 
behalf, to certain statements by 
testator. Plaintiff then, over 
objection, testified to all the cir- 
cumstances of the loan. Was the 
objection well taken? 

25. A landlord and his tenant 
joined in an action against a rail- 
way company for negligently 
burning a barn on the leased 
premises. Defendant objected, on 
the ground of misjoinder of causes 
of action. Was the objection well 
taken? 

26. An answer to a complaint 
on a note of hand, alleged as one 
defense that defendant had paid 
one-half the debt and that plaintiff 
had executed a release for the 
other half. Point out the defect 
in this pleading. 

27. In a suit under the Attach- 
ment Act, judgment for $500 was 
rendered against a nonresident de- 
fendant, who was not served with 
process and did not appear. The 
property attached was not suffi- 
cient to pay the judgment. Can 
the judgment be enforced against 
the defendant as to the balance 
due on it? 

28. To a foreclosure bill defend- 
ant desired to have the mortgage 
reformed, on the ground that, by 
mutual mistake, it was made for a 
shorter time than the parties had 
agreed upon, and that the period 
had not expired. By what form 
of pleading should he present 
these facts? 


29. A decree pro contesso was 
entered for want of an answer. 
Defendant appealed, and com- 
plainant moved to dismiss the ap- 
peal on the ground that no appeal 
will lie from such a decree. Was 
he correct in his contention? 

30. In a suit for specific per- 
formance a decree was made di- 
recting defendant to convey the 
land to complainant. Defendant 
refused to obey. Were any steps 
necessary to be taken to enforce 
the decree in order to vest title to 
the land in complainant ? 





N. J. BAR ADMISSIONS, FEBRUARY 
TERM, 1916. 


The following were admitted as 
attorneys at the February Term 
of the Supreme Court of this 
State: 


NEWARK. 


Cooper, Walter S., 701 Pruden- 
tial Bldg. 

Herman, Samuel, 908 Essex 
Bldg. 

Israel, Frederick J., Essex Bldg. 

Jeffreys, W. Furney, 850 S. 
15th St. 

Kaufman, Samuel, 129 Wick- 
liffe St. 

Kelley, Frank S., care Lum, 
Tamblyn & Colyer. 

Kretchmer, Otto, care Jos. A. 
Connelly, Esq. 

Schilling, Edward A., 736 Pru- 
dential Bldg. 

Strauss, Daniel L., care Stein, 
Stein & Hannoch. 

Weissman, David, 609 Union 
Bldg. 

Welanko, Abraham, Essex 
Bldg. 


Jersry Ciry. 


Butler, Arthur J., 139 Magnolia 
Ave. 


























































Gordon, Benj. E., care Vreden- 
burgh, Wall & Carey. 

Levinstone, Aaron, 108 Mercer 
street. 

Lipman, Irving, care Aaron A. 
Melniker, Esq. 


PATERSON. 


Delahunty, Frank A., 145 
Ward St. 

Glasser, John E., 408 East 
3lst St. 

Grimshaw, John, Jr., Surro- 
gate’s Office. 

Licker, Philip R., 126 Mar- 
ket St. 

Murphy, Edward F., 129 Mar- 
ket St. 


OTHER PLACES. 


Britt, Percy G., Town of Union. 

Brown, Reuben, Oxford. 

Cohen, Hyman, 437 Broadway, 
Bayonne. 

Conway, Alfred F., 
town. 

Cooper, Charles S., Dover. 

Feld, Samuel, 99 Jackson St., 
Passaic. 

Gordon, Frank A., 120 Broad 
St., Elizabeth. 

Hanson, Thomas L., 83 Gordon 
St., Perth Amboy. 

Harris, John, 315 Market St., 
Camden. 

Jaffe, Jacob I., 170 Passaic St., 
Passaic. 

McCloskey, William F., 40 Pat- 
erson St., New Brunswick. 

Miller, George J., 320 State St., 
Perth Amboy. , 

Price, Harold A., 6 Washing- 
ton St. 

Rimo, Romulus P., Y. M. C. A., 
Trenton. 

Safyer, Abram C., Town of 
Union. 

Swartz, Henry, 51 Chambers 
St., New York City. 


Morris- 
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Toolan, John Edw., 309 Stewart 
Ave., Ithaca, N. Y. 

The following were admitted 
as counselors at the same term: 


NEWARK. 


Abruzzese, Carl, 800 Broad St. 

Freund, Louis R., 810 Broad St. 

Laddey, Paula, Union Bldg. 

Meeker, Walter D., 800 Broad 
St. 

Schlittenhart, Henry, Pruden- 


tial Bldg. 

Trimble, Henry W., Essex 
Bldg. 

Whinery, Andrew J., 810 
Broad St. 


Wilderotter, Frederick W., 763 
Broad St. 
Zimmermann, Wm. F., 810 
Broad St. 
JERSEY CITY. 


Drewen, John F., Jr., Court 
House. 

Edgar, David S., 586 Newark 
Ave. 

Hansen, Lewis G., 586 Newark 
Ave. 

Henn, Frederic C., 665 Newark 
Ave. 

Rae, Wm. L., 75 Montgomery 
St. 
Ridley, John L., Commercial! 
Trust Bldg. 


ATLANTIC City. 


Cassman, Harry. 
Harcourt, Ralph. 
Parsons, Irving P. 


CAMDEN. 


Burling Albert E. 
Hamm, Thos. J. 
Kramer, H. C. 
Lippincott, Willard F. 
Wescott, Ralph W. 


OrHerR PLACcEs. 


Cronecker, Richard W., Sea 
Isle City. 
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Dittmar, C. F., Freehold. 

Elmore, J. Laurens, Englewood. 

English, Frank A., Elizabeth. 

French, J. Conner, Trenton. 

Gaskill, Burton A., Mays Land- 
ing. 

Heisler, Wm. H., Jr., Mt. Holly. 

Holland, Albert H., Morris- 
town. 

Kennedy, Thomas J., Passaic. 

Kronmeyer, Frederick C., 2 
Wall St., New York City. 

Marshall, George B., Wood- 
bury. 

Phillips, John R., Trenton. 

Rosecrans, Egbert, Blairstown. 

Solan, John, Trenton. 

Stevens, William A., Long 
Branch. 

Sutton, Mary Wooster, Red 
Bank. 

Tiffany, J. Raymond, Hoboken. 

Venino, Otto, Jr., Town of 
Union. 

Warwick, Leo J., Long Branch. 

Wight, Andrew J., Perth Am- 
boy. 





OBITUARY. 


Hon. Witiiam D. Epwarps. 


On March 6th ex-State Senator 
William D. Edwards, one of the 
best-known lawyers in Jersey 
City and at the Bar of the Su- 
preme Court, died at his home, 
2627 Boulevard, Jersey City. 
While he had been in failing 
health for some time his death 
was sudden. On March 2nd he 
was in Court, and that evening 
was taken ill, but his death was 
unexpected. 

Mr. Edwards was born in 
Brooklyn, December 17, 1855, and 
came to Jersey City with his par- 
ent when five years old. He was 


educated in the public school and 
at Hasbrouck Institute. Later he 
attended the University of the 
City of New York, graduating in 
1875. Three years later he was 
graduated from the Columbia 
Law School and was admitted to 
the New Jersey Bar at the June 
Term, 1878, and as counselor at 
the June Term, 1883. He has al- 
ways practised in Jersey City. 

A year after he had been ad- 
mitted to the Bar Mr. Edwards 
entered into partnership with 
Hamilton Wallis under the firm 
name of Wallis & Edwards. In 
1888 the firm became Wallis, Ed- 
wards & Bumstead. At the time 
of his death the firm was Edwards 
& Smith. 

In 1883 Mr. Edwards was ap- 
pointed corporation counsel of 
Bayonne and held the office for 
several years. In 1879 he had 
been chosen secretary of the Hud- 
son County Democratic commit- 
tee and a year later was made 
president. 

It was in 1886 that Mr. Ed- 
wards was elected State Senator 
from Hudson County succeeding 
William Brinkerhoff, with whom 
he first took up the study of law. 
He served one term, at the expira- 
tion of which, in 1889, he was 
named corporation counsel of 
Jersey City. During that time he 
drafted and had passed the charter 
under which Jersey City was gov- 
erned until the city voted to em- 
brace commission government. 

Probably his greatest legal bat- 
tle for the city was the suit against 
the Central Railway of New 
Jersey to recover the South Cove 
Grant in New York Bay. This 
action was carried to the United 
States Supreme Court after many 
years of litigation. The value of 
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the property involved was more 
than $1,000,000. 

With former Attorney-General 
Robert H. McCarter, Mr. Ed- 
wards led the fight at Trenton in 
1913 against Governor Wilson’s 
famous Seven Sisters’ corporation 
control bills. In this fight they 
were not successful. Mr. Ed- 
wards at the hearings represented 
powerful corporations. 

In 1912 Mr. Edwards was coun- 
sel for the defense in the Hudson 
County Courthouse conspiracy 
trials. At the conclusion of tes- 
timony taking in these cases Mr. 
Edwards took a trip to Italy to 
avert a nervous breakdown, he 
said. 

During his term as State Sen- 
ator, Mr. Edwards played a prom- 
inent part in Democratic politics. 
In the United States Senator fight 
of 1887, when Governor Leon 
Abbett wanted to be sent to 
Washington and there was almost 
a riot over the seating of Assem- 
blyman Henry Turley, of Cam- 
den, in joint debate Mr. Ed- 
wards tried in vain to prevent 
the reading of a protest against 
Turley. 

Mr. Edwards led the famous 
fight against the nomination of 
George T. Werts for Governor at 
the Trenton convention in 1892. 
Hudson was solidly for Edward 
F. C. Young and Essex as solidly 
for Werts. This gathering is de- 
scribed by its historians as one 
of the most exciting and tumul- 
tuous ever held at the State 
capital. Edward F. McDonald 
presided, and it was all he could 
do to control the situation. Mr. 


Edwards led the fight to the last 
ditch, but was finally defeated. 
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To the time of his death Mr. 
Edwards had been a leading figure 
in Democratic politics. 

The story of the fight of Mr. 
Edwards for passage of the Jersey 
City charter is like a tale from 
fiction. In the Senate there were 
eleven Democrats and ten Repub- 
licans. The charter not only 
would upset the government of 
Jersey City and make it a one-man 
government, but it would also 
affect Newark. The latter city’s 
representatives objected and fin- 
ally there was a provision in- 
serted providing for a referendum. 

The charter election was to be 
held on April 3. It was late in 
March before all differences had 
been adjusted and the bill ready 
for final passage. Then it was 
discovered that one of the Demo- 
cratic Senators was absent and 
there began a hunt for him. This 
hunt led a party of nine on mid- 
night rides, through swamps, 
horseback and finally over nine 
miles of railroad in the pitch dark 
on a hand car to Harvey Cedars, 
where the Senator was discovered 
on a fishing trip. He was brought 
back to Trenton, fishing togs and 
all, and voted for the bill. Sen- 
ator Edwards had the bill rushed 
to Governor Green, who signed it. 
There was a necessity for three 
days’ publication before the bill 
became a law. It was rushed to 
Jersey City, where it arrived Fri- 
day afternoon after the news 
papers had gone to press and the § 
publishers were induced by Ser- 
ator Edwards to get out extra 
editions in order to comply with 
the law. 

Mr. Edwards is survived by his 
widow and seven brothers, of 
whom Edward I., the present 
State Comptroller, is one. 





